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In this article, I examine and analyze the reasons and justifications for executive emergency power. The research
analyzes the theory of executive emergency power across a wide breadth of philosophical thinkers, from Ancient
Greek, Renaissance, through modern American political thought. The analysis of the empirical data indicates that
in political philosophy, two models exist for determining and using executive emergency power: an unfettered
executive prerogative or a constitutional dictatorship. Liberal democratic thinkers support powerful executives in
order to preserve the political, social, and economic system. The thinkers do expect a ruler to limit his power by his
own constraint, and they expect the ruler to relinquish power after the crisis has passed. The thinkers agree that the
law may be an impediment in time of crisis, therefore rulers may go beyond the scope of law, and even may invent
the law in order to combat the crisis. The findings do cause concern for those who expect the law to always matter,
or expect democratic republics to maintain republican tenets at all times. Preserving the state may mean violating
the law, absolutely. If power corrupts absolutely, then we should be very mindful of rulers during crisis because

they have extraordinary power.
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In this article, I explore the main reasons why classical, Renaissance, 20th century and 21st century thinkers
suggest that an executive should be armed with emergency power during a time of crisis. Generally speaking,
liberal democracy is based on the idea of protecting civil liberty, and one way to do this is to diffuse power away
from a centralized government and maintain the principle of popular sovereignty. However, the question arises:
In a time of crisis, do the usual tenets of constitutional democracy reverse themselves, thereby creating a situation
in which power is centralized toward a single person?

To answer this, I explore the theory of executive emergency power so as to understand: (1) why executives
have emergency power; (2) if their executive emergency powers are limited; (3) if explicitly legal parameters
stated in a constitution bind these powers; and, finally, (4) after the crisis, how these powers are relinquished.

In order to understand the theories of executive emergency powers, I employ a large research agenda

spanning ancient Roman/Greek, Renaissance, and 20th century thinkers in order to gather relevant data to flesh
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out the competing reasons and justifications for as well as legal limitations on executive emergency powers.

Before discussing at length the reason why an executive may have extraordinary emergency power to
combat a crisis, I offer here a basic definition of executive emergency power. Executive emergency powers in
their simplest, purest form are those powers the executive has, gains, or uses during a time of crisis to end the
event and preserve the state.

The concept of executive emergency powers is present across a substantial expanse of history and has
spurred considerable debate among political theorists. However, traversing this entire landscape to examine all
the vicissitudes that may confront the state is an arduous task. Scholars pay significant attention to emergency
powers used to resolve a crisis, because emergencies occur across all time periods. The state should allow an
executive to expand his or her power during an emergency, thus creating a centralization of power, which will be:
(1) aimed at preserving the state; (2) swift with the appropriate amount of energy in response to the crisis; and (3)
more easily held accountable if the response is singular to the crisis. These premises are deeply rooted in the
teachings of democratic political theory that, in its traditional and contemporary expressions, has supported the
notion that abandoning the processes of democratic government is the essential response to emergency
conditions.

Historically, political theory is rife with concepts and ideas that explain the nature of political phenomena
and their reasons for existing; the same is true for executive emergency power. The nature of executive
emergency power is partly a creation of the state and partly a product of necessity. Once created, states would
inevitably face emergencies, and when these occur, the collective will of the state would have to decide how to
confront them. A democratic state would likely turn to its formal institutions, which have likewise formal legal
powers, to determine which should act to combat the emergency. A state may choose to grant emergency powers
to the ruler because the state has determined that that individual will be the best suited to combat the emergency,
possibly because he is unitary or because he is able to respond to the crisis swiftly, unlike the legislature or the
courts, which are too numerous in composition and are passive institutions in that they are incapable of acting
quickly.

In this article, I explore the theoretical contributions that explain why executive emergency powers
transcend time and why they are a fundamental component of any state. I argue that the notion of executive
emergency powers has been developing philosophically for over two millennia and is part of a greater paradigm
regarding governmental structure. This suggests that they are necessary to the existence of the state and, in fact,
are natural powers within this paradigm necessary for preserving any state; emergency powers are as natural to
the executive as voting is to a citizen. The first question one must ask when embarking on this path of inquiry is
“why do executive emergency powers exist?” The simple, obvious answer is that emergency powers exist
because emergencies and crises exist. Therefore, the more challenging question arises: Why do emergency

powers rest with the executive?

Classical Political Theorists on the Nature of Executive Emergency Powers

Before embarking fully on this path of political inquiry, exploring key classical contributions to political
theories will help give us a more comprehensive understanding of the nature of emergency powers. Plato, who is

traditionally seen as rebelling against the nature of the Athenian democracy, might seem like an odd place to
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begin.1 Although an attempt to draw parallels between his classical contribution to political theory and the
existence of executive emergency powers in the contemporary world may appear peculiar, an astute exploration
of Plato’s writings elucidates his philosophy as an essential foundation for modern political theory. After all,
Plato established the very nature and existence of executive emergency powers when he suggested that a
“guardian class” will exist in his city and produce its rulers. Thus, the best place to start any inquiry into executive
emergency powers is Platonic thought.

In order to understand how Plato’s notion of a guardian class is essential to the concept and existence of
executive emergency powers, let me begin by describing the reasoning for the guardian class and how this
reasoning brought about our contemporary idea of executive emergency powers. For Plato, the guardian class is
the source of the ruling executive in the ancient world. Ultimately, the best possible ruler, the philosopher king,
will derive from the guardian class. A close examination of the Republic regarding this class reveals that these
philosopher rulers will embody absolute powers and, most importantly for our purposes, will have an abundance
of power when the state is in crisis. Plato (1903) stated, “it is the rulers who will exert their greatest force when
the State is attacked, or invasion ensues” (pp. 550-551). Furthermore, he argued that “it is the rulers who alone
will orchestrate and command the army as they repel the invasion” (pp. 433, 551).

In Plato’s great treatise, the guardian class and, by extension, the rulers are stripped of all wealth and
material objects. This requirement of material poverty is critical for understanding why, in contemporary political
practice, the emergency powers rest with the executive. Forbidding the ruling class to have wealth is not done to
prevent a happy existence for the guardian class but rather to ensure that they are loyal only to the health and
protection of the state and not material and temporal things. In addition, the lack of material, temporal wealth
among the rulers not only prevents disloyalty to the state but also infighting among the ruling class. All is equal in
this setting, or at least in the ruling class.

Plato’s creation of a ruling class free from temporal constraints is important in relation to executive
emergency powers because this notion of distinct loyalty and commitment to the health of the state is a paramount
reason why such powers can be entrusted with the executive. I argue that Plato’s key contribution to this modern
practice is that in order to entrust an executive with broad latitudes of power during an emergency, he must be
constrained by his dedication, loyalty, and devotion to the very state from which he derives his power rather
than bound by legal limitations. Furthermore, following Plato’s logic, rulers rule for the sake and love of
ruling, not for that of wealth or material gains; therefore, it is safe to entrust abundant powers during a crisis to the
rulers because they will not use such powers for self-gain or to advance their own agenda. Instead, Plato’s
teachings make clear that these rulers will use the powers bestowed upon them to defend, protect, and preserve
the state.

Plato is widely noted for his claim that democracy will be closest to tyranny on the proverbial government
scale. The reason for this claim rests on his understanding of the concentration of power in a democracy and the
people’s willingness to relinquish power to a despot in return for security and peace, especially during an
emergency. Plato suggested that democracy will likely devolve into a tyranny primarily because democracy

breeds “mob rule” and allows the masses to choose their rulers. He famously reminded us to ponder the question,

! The Republic is a treatise written purposefully to refute democracy as a viable form of government. See especially books VI and
VII of The Republic, in Morgan (1992, pp. 543-600).
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“Why let a son rule a father?” (Plato, 1903, pp. 550-660) We may contend that in a democracy such an illogical
occurrence may not happen. Nonetheless, however, the broader Platonic point must be made, particularly as it
relates to executive emergency powers.

The critical point is that Plato suggested that the masses could be easily manipulated to choose an unjust
or bad ruler. Plato argued that, over time, in a democracy, the social divisions will grow between the rich and
poor, resulting in a revolt by the poor to regain power and equitable distribution of resources. As a result, Plato
claimed that the “drones” will choose a ruler, but he will really be unfit to rule. Because the unjust ruler is
deceptive and not a lover of ruling but instead a “lover of powers”, as a result of settling the emergency
and providing security for the people, the ruler is given substantial, if not all, power (Plato, 1903, pp. 435,
550-566).

Therefore, Plato suggested that the people’s relinquishment of power, in which security is promised in
exchange for power, is the shared flaw in democracy because the end result is a despot. For Plato, the very chance
that a government may dissolve into a tyranny was unacceptable; hence, democracy is a failed political
arrangement. Important for our discussion, though, is that, due to the heightened risk of the populace being
manipulated in a time of emergency, the nature and growth of executive power during this time must be a real
concern in a democratic society. Using Plato’s logic, the “drones” of society will be easily manipulated and most
vulnerable to the ascent of a charismatic tyrant at times of great distress; therefore, regarding the nature of
executive emergency powers, later thinkers will have to acknowledge the concern that the people in a democracy
may willingly surrender to a despot in return for peace and security as well as account for ways to prevent
despotic rule from rising from the ashes of a war-torn democratic state.”

Plato’s contribution to our understanding of executive emergency powers creates a necessary condition
upon which all other theorists draw when discussing a key requirement or reason for executives’ emergency
powers: Because citizens can trust that an executive will not abuse his powers. Plato argued that in his just city,
citizens can be sure that an executive will not abuse his power and become despotic during a time of emergency
because the ruler rules for the sake of the community, not his own selfish interests. In Plato’s world, the
establishment of a just society cultivates this trust between citizen and ruler. A just society creates just rulers, and
just rulers do not abuse power (Plato, 1903).

In later political theory writings,” similar thinking will likewise argue to entrust the powers of emergency
only with the executive, for he alone rules, and he rules with the intent of ensuring the well-being of all, not just
himself. This notion of communal interest is of paramount importance and the very essence of this philosophical
foundation, which later writers will ponder and agree upon, thus enabling the existence of emergency powers to
rest solely with the executive. Hence, the seed of executive emergency powers is itself a product of the state’s
maturation toward a just government; it is as fundamental to the state as the citizen—without either the state
would perish. Plato first observed this kernel of logical truth: As a byproduct of the creation of any state,

executives can be entrusted to have emergency power if and only if the state is just.

2 See Rousseau’s Social Contract and Locke’s Treatise on Government for further discussion of why democracies failed and
devolved into tyrannies as well as why democracy may actually be a viable solution to governance in the future rather than feared,
in the case of Plato.

3 The writings of Rousseau, Locke, Hobbes, and Hamilton will be explored later in this chapter.
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Plato’s great student and the father of political science, Aristotle, is the logical next step in our pursuit
toward understanding the nature and necessity of executive emergency powers. Aristotle’s key general
theoretical contribution is his appreciation for a ruling approach that favors moderation and the rise of centrist
equilibrium governance to bring about stability. Appreciating Aristotle’s favor for moderation as a key governing
approach is critical in order to understand how he would define and apply executive emergency powers in ancient
Greece.

Aristotle suggested that, even during periods of emergency, the polity would rely on centrist concepts and
ideas already a part of the constitution to deal with the emergency. As such, although the ruler will have
broadened powers, the centrist model of government embodied in the constitution will continue to control him
(Aristotle, 1992a). The classic Aristotelian sentiment is that “the affordance of latitudes, during the emergency, is
determined by the parameters set in the constitution” (Aristotle, 1992a, pp. 744-745). According to
Aristotle—ever the realist—what’s in the constitution is a product of what the people want in a constitution, so it
could not contain fatal defects or weaknesses.

Therefore, I argue that if we agree with Aristotle (1992a) that a state is a creature of nature and that human
beings are therefore political animals, then it is an agreeable Aristotelian conclusion that emergency powers—as
the need to preserve the state in times of peril—are a natural extension of the state and its constitution. The
necessities of the state—that is, military institutions and powers broadly defined—are established with the intent
to preserve that state, and therefore, emergency powers are a pure and logical necessity of the state.

In relation to the extent of executive emergency powers and the constraints placed on them, whether it is
extralegal or intralegal, Aristotle made it very clear that only the latter is acceptable. Aristotle (1992b) stated, “He
who trusts any man with supreme power gives it to a wild beast, for such his appetite sometimes makes him:
passion influences those in power, even the best of men, but law is reason without desire” (pp. 743-745).
Therefore, Aristotle acknowledged the intent of placing such immense power in the hands of one during an
emergency is to protect the state, but clearly advocated that the power must be explicitly stated in the law or the
constitution.

In order to demonstrate Aristotelian principles at work in Ancient Greece, I offer a brief examination of the
Athenian state, of which Aristotle was part. Aristotelian ideas were incorporated into the Athenian constitution
during the perilous times of the Athenian democracy, which the ruling period of Solon, who was elected chief
magistrate of Athens in 594 B.C., makes evident. His rise to power was the consequence of enormous turmoil
within the democracy. In particular, the Athenian state was facing a historic financial crisis. As a result, Solon
was granted “special powers”, which the Athenian constitution explicitly granted. According to the Athenian
constitution, inspired in part by Aristotle’s treatises on government, emergency powers could be granted to the
chief magistrate only in response to the threat or existence of civil war (Herodotus, 1992).

Oppression of the poor citizens of the state through the neglect of the rich was the main cause of the
Athenian civil war. Under Athenian law, creditors could “tie to the land” their debtors and have significant
portions of the debtors’ produce taken away as a lien until their entire debt was paid off (Herodotus, 1992, p. 124).
Even more drastic, the law gave the creditors, if faced with obstinate debtors, the right to sell the debtor into

slavery. For these reasons, it is not surprising that the poorer classes during this time in Athenian history felt
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unhappy and that their democracy did not protect them. In order to relieve this social discord and end the civil war,
the masses elected Solon (Herodotus, 1992).

The reason for Solon’s prominence is that, with his emergency powers, he ended and canceled all current
debts. He freed the land and those tied to it, and he purchased the freedom of those who had been enslaved
(Herodotus, 1992). Also with his emergency powers he bypassed the Athenian legislature and passed new debt
laws, which were equal for all Athenian citizens. According to Solon, “the laws I passed were alike for the
low-born and for high-born; my aim was straightforward justice for each” (Herodotus, 1992, pp. 126-129).
Solon’s broad and sweeping changes in ancient Athens were the first recorded instance in the Western world of
elected leaders using emergency powers, in this case established by the constitution, in order to ease and then end
the crisis confronting the state (Ehrenberg, 1996).

Furthermore, in the Roman model of government, executive emergency powers are explicitly granted in the
constitution, and this can be traced back directly to Aristotelian thinking. In agreement with other scholars, I
argue that the basic contemporary model of emergency power can likely be attributed to the Roman constitutional
form (Herodotus, 1992). The Roman constitution, according to Polybius, was rooted in Aristotelian principles
and ideas; hence, the language of the Roman constitution regarding executive emergency powers is critical to this
discussion because it empirically illustrates political theory becoming applicable laws. Secondly, the Roman
model is crucial to understanding later Renaissance thoughts regarding executive emergency powers; Machiavelli,
who often cites the Roman constitution as a primary example of the justification for emergency powers, established
the apparent empirical support for this model (Machiavelli, 1992). Machiavelli most likely learned about
executive authority during emergencies in Rome from either Polybius or Livy, two important Roman historians.
More so than Livy, Polybius provided a robust reconstruction of the Roman constitution during the Republican
era. [ derive the following discussion mostly from Polybius’s reconstruction of the Roman constitution.

The Roman constitution was complex and contained several provisions to confine and balance the exercise
of executive authority.* For all intents and purposes, the executive offices were collegial, meaning that the two
consuls whom the Senate chose to lead shared the highest executive authority and had command over the armies.’
The Roman Senate, which for the most part was as much an executive authority as a legislative one, could issue
edicts and decrees; effectively, the Senate governed Rome when the consuls were away from the city. Seemingly,
the Senate might be a proper house for dealing with crises and emergencies, which might be true if the Senate was
not so large and often rife with internal divisions. As such, the Romans, just like later modern constitutional
governments, would realize the necessity for placing emergency powers in the hands of a singular or bi-joined
executive in order to deal with the magnitude of an emergency quickly and with appropriate energy (Polybius,
1986).

During emergencies, the Roman Senate could direct consuls to appoint a dictator for a period of up to six
months. Roman law authorized this dictator to: (1) suspend rights; (2) suspend legal processes; and (3) marshal

military and all other forces to deal with the threat of invasion or insurrection against the Republic. The means of

* In Ancient Rome, the executive power rested in the hands of Senate Consuls, who were chosen by the Senate. An executive
official always bore the “imperium”, the power to conduct military operations outside of the city.

> It is important to note that in Republican Rome, the sharing of power did at times work through alternation, coordination, and
even by allowing a consul to rule a distinct region.
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force were authorized only for the appropriate end in mind, so the dictator must use the extralegal and military
force to resolve the crisis and preserve the Republic. Roman law stipulated that once the crisis was resolved, the
dictator was to surrender all power and step down, resetting all extralegal authorities to status quo ante (Polybius,
1986).

Renaissance Political Theorists on the Nature of Executive Emergency Powers

I will now examine developments concerning the nature of executive emergency power during the
Renaissance era. In the following paragraphs, I evaluate Renaissance thinkers’ significant contributions to the
topic in order to understand the critical merits of executive emergency powers. I will analyze how Renaissance
thinkers understood why these powers rest with the executive, if there are any boundaries to executive emergency
powers, and how or when emergency powers should be relinquished.

Although widely known for his ruthless interpretation of power and authority,® Niccold Machiavelli
unexpectedly suggested limitations on executive emergency powers, even considering whether the notion of
absolute power is ever reconcilable with democracy. He stated that

in a well ordered republic it should never be necessary to resort to extra-constitutional measures; for although they
may for the time be beneficial, yet the precedent is pernicious, for if the practice is once established of disregarding the

laws for the good objects, they will in a little while be disregarded under that pretext for evil purposes. (Machiavelli, 1992,
pp. 1321-1324)

Because Machiavelli argued that states should never allow for “extra-constitutional” measures, even during an
emergency, as they may cause great harm to the republic, he advocated that “no republic will ever be perfect if
she has not by law provided for everything, thus having a remedy for every emergency and a fixed rule for
applying it” (Machiavelli, 1992, p. 1321). Thus, Machiavelli suggested that the perfect constitutional democracy
must have mechanisms and practices in place—more formally, laws—to combat or respond to any emergency.
He based this argument—that executive emergency powers should be written laws, adhering to a rule of law
model even in times of crisis—on the Roman model.

As stated earlier, the Roman model derived from explicit provisions in the Roman constitution that provided
for the creation of a dictator during times of crisis. Machiavelli (1992), in his Discourses, outlined his
appreciation for the Roman model:

And truly, among the other Roman institutions [the dictatorship], is one that merits to be considered and counted

among those which were the cause of the greatness of so great an Empire: For without a similar institution, the Cities
would have avoided such extraordinary hazards only with difficult [sic]. (p. 1321)

Machiavelli (1992) averred that the reason why the roman cities would have struggled to survive without the
constitutional dictator during crisis is that “the customary orders of the Republic move too slowly, that the
assembling together of opinions takes so much time; and remedies are most dangerous when they have to apply
some situation which cannot await time” (pp. 1321-1324).

Because of delay and broad inactivity in response to crisis, Machiavelli argued clearly that if a republic lacks

a method to combat crisis strongly and effectively, then it is doomed to perish. He made the following warning to

% As evidenced from his thoughts in The Prince.
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modern-day republics: “those Republics which in urgent perils do not have resort either to a Dictatorship or a
similar authority, will always be ruined in grave incidents” (Machiavelli, 1992, pp. 1321-1224)

Later, Thomas Hobbes, the classic conservative thinker who wrote during a time of civil strife and war, did
not directly acknowledge the existence of executive emergency powers. He did, however, illustrate tacitly the
necessity of a strong sovereign in times of emergency. Hobbes did this by arguing that the sovereign, chosen from
the people, must be strong enough to withstand the vicissitudes of political strife. He stated that the sovereign
must

discern between good and evil, that the use of his power must be in the hand of another man, or assembly of men,

which are to govern by his right ... and therefore all the danger that can be reached or be pretended, must arise from the
contention of those [divisions of power], in order to suppress the emergency. (Hobbes, 1992, pp. 655-656)

In addition, Hobbes (1992) averred that the sovereign has full latitude to control and sustain peace; therefore,
during emergencies, the sovereign has
the right to do whatever he thinks necessary for the preserving of peace and security and prevention of discord,

therefore the sovereign may judge what opinions and doctrines are averse; who shall be allowed to speak to multitudes;
and who shall examine the doctrines of all books before they are published. (pp. 655-656)

Perhaps Hobbes never directly commented on executive emergency powers because he considered
emergency power to be inherent within scope of executive power. Hobbes may have come to this conclusion
because the executive must hold such broad powers because human nature is violent. After all, the main reason
Hobbes argued for the creation of the state is because man, left to his own vices, would be in a perpetual state of
war against all (Bellum omnium contra omnes). Therefore, it is reasonable to conclude that Hobbes would favor a
strong executive during an emergency because the sovereign was put in power to protect the subjects and
maintain peace and order (Hobbes, 1992).

Shortly following Hobbes, John Locke’s contribution to the discussion on executive emergency power is
rooted in his concept of “prerogative power”. Describing the architecture of civil government, Locke called on
the English doctrine of “prerogative power” to cope with the problem of emergency. He suggested that in a time
of war, crisis, or danger to the nation, the normal laws set down by the legislature might be inadequate for or even
a fatal obstacle to the promptness of action necessary to avert catastrophe (Locke, 1992a). Therefore, Locke
(1992a) posited that in such instances the Crown should retain a prerogative “power to act according to discretion
for the public good, without the prescription of the law and sometimes even against it” (pp. 765-766)

Locke (1992a) asserted that the executive—and not the other institutions—must have emergency power
because “in some governments the lawmaking power is not always in being, and is usually too numerous, and so
too slow, for the dispatch requisite to execution” (p. 766). Furthermore, he suggested that the executive is the
only governmental branch able to be flexible enough to act with vigor against the crisis because

it is impossible to foresee, and so by laws to provide for, all accidents and necessities that may concern the public, or
to make such laws as will do no harm, if they are executed with an inflexible rigour, on all occasions, and upon all

persons that may come in their way; therefore there is a latitude left to the executive power, to do many things of choice
which the laws do not prescribe. (Locke, 1992a, pp. 765-767)

He further argued that the prerogative “can be nothing but the people’s permitting their rulers to do several
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things of their own free choice where the law is silent, and sometimes too against the direct letter of the law” (p.
761). However, Locke did not claim that the executive’s emergency powers are unrestrained or unconditional. On
the contrary, he clearly stated that executive emergency power is to be used only for “the public good and only in
[the executive] acquiescing in it when so done” (Locke, 1992a, p. 767). Furthermore, Locke did recognize a
moral restraint on executive emergency power: even when the ruler acts only in the interest of public good, moral
restraint might not suffice to avoid abuse of prerogative powers. For instance, Locke considered the realistic
concern of a government utilizing the prerogative powers for the public good (a cloak for broader social agendas)
but after the crisis possibly pursuing or wishing to retain the powers. Hence, a democratic state in the midst of an
emergency is concerned with determining ways to prohibit the executive from retaining the powers afforded
during that emergency (Locke, 1992a).

The question then arises: Who shall judge the need for resorting to the prerogative, and how may its abuses
be avoided? To answer this question, Locke (1992b) seemingly conceded that “the people have no other remedy
in this, as in all other cases where they have no judge on earth, but to appeal to Heaven™ (p. 768). It is fair to
suggest that Locke, realizing the inherent flaws of human nature, saw that the executive is constrained only by his
own motives, his own respect for the law, and by God.

Locke, therefore, reminds us of the nature of the larger good that exists in all social contract theories:
communal interest. Plato and Aristotle likewise shared this foundation of communal interest when they
harbored—albeit limited—quibbles or concerns about the executive possessing such abundant powers. For them,
the noble executive would be shackled by his love of ruling justly and preserving the community, and hence, he
would not abuse his authority. As such, Locke must have shared this idea when he acknowledged that above all,
the sanctity of the state during an emergency rests with the executive’s love of ruling justly, manifested by his
action to protect the state, and thus would not abuse his powers or destroy the communal interest.

Locke presumably supported Plato’s broader notion of communal interest, evinced in the main tenets of his
theory of civil government, particularly his tenet regarding the communal devotion to natural rights and property.
According to Locke (1992a), the state should not subvert a citizen’s will due to, first, the natural right of
individuality and, second, man’s right to property. When taking these two main principles together, for Locke,
the executive, even when confronted with crisis, should only preserve the two aforesaid principles and, therefore,
should not abuse his authority.

I argue that Locke’s reasoning for why an executive would not abuse his power is valid because if the
executive overreaches his prescribed emergency powers by usurping and retaining them, he would violate the
nature of individual liberty and property rights. Therefore, I claim that Locke envisioned a just ruler, not only
constrained by the communal interest during a crisis, but also, and more appropriately, constrained once the crisis
is over. According to Locke (1992a), a ruler is bound by the trust placed in him by the people. Here we begin to
see the reasons why a reset of powers in the democratic state following the crisis is not only necessary but also
reasonable within this governmental paradigm; rulers must maintain their trust with the citizenry, so resetting
emergency power after a crisis will accomplish just that.

The purpose for executive constraint while using emergency power is further elaborated in a critical tenet of
Locke’s theory of civil government: the adverse consequences of hoarding resources. Locke (1992a) adamantly

declared that “an individual cannot hoard his property or possessions” (pp. 765-768). In so doing, the hoarder,
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according to Locke, would undermine the communal interest of the state and would ultimately harm the broader
social contract of the government. Hoarding will create materialistic, individualist, greedy citizens in society who
will not support the basic needs of the community, thus undermining the entire social structure.

How does the hoarding rationale apply to not only the citizen but also the ruler? A ruler’s possessions are
power. Thus, applying the same logic given to the citizen and his possessions, if a ruler hoards power, he too will
undermine the communal interest and broader social contract of the state. If, through the proxy of hoarding power,
aruler favors himself, then he is favoring individual over communal interest, which, in Lockean terms, would not
benefit the interests of the social contract. Therefore, executive emergency powers should not be displaced for a
long period of time and must be relinquished following the emergency in order to prevent hoarding power. Not
doing so would be insidiously unjust, unwise, and detrimental to the society.

James Harrington, Locke’s contemporary, wrote on the necessity of emergency powers in his treatise
regarding the commonwealth of Oceana, a fictionalized utopian republic that many saw as representing
interregnum England. Like Locke, Harrington suggested that, as a consequence of great peril or emergency,
enabling leaders to react faithfully so as to protect the state is necessary. Reliance on emergency power,
Harrington (1992) claimed, rests on “requiring extraordinary speed or secrecy, either through unnatural haste or
brevity” or else the permanent health of the state would be jeopardized (p. 768). Harrington (1992) did not
specify the exact powers the ruler should have during an emergency, but he did suggest that the powers necessary
to preserve the state are within the realm of emergency powers, stating, “the ruler may have the power to levy
men and money, to make war and peace, and enact laws” (p. 1236).

Harrington stated that rulers may enact laws during a crisis in order to quell its effects. Harrington’s claim
that a ruler’s law-making power should be enabled during a crisis contrasts starkly with the views of Locke,
Aristotle, and, later, Rousseau and Hamilton regarding emergency powers. For example, Locke explicitly stated
that during an emergency a ruler may “flex the laws” but cannot create new ones. By consensus, then, the scope
of emergency power, therefore, remains solely within the boundaries of law and cannot be extended to create new
laws. Only Harrington considered the need to preserve the state as so great as to justify endowing a ruler with
unbounded authority to enact new laws, thus advocating extralegal parameters for a ruler in time of emergency.
However, he did not suggest that an executive may create and yield laws haphazardly or against the interest of the
commonwealth; instead, Harrington (1992) clarified that new laws created during an emergency may be used
only “to the preservation of the Commonwealth” (pp. 1234-1241).

Harrington agreed with Locke that the scope and length of emergency authority afforded the rulers
correspond only to the scope and length of the crisis and that defining the end of the crisis depends on the just
nature of the ruler. Locke and Harrington avoided creating distinct parameters for the ruler’s restraints, probably
to ensure that the ruler does what is necessary to preserve the state. However, later writers enacted much more
concrete guidelines for resetting authority and defining the end of a crisis.

Further, Harrington did not claim that, during an emergency, a ruler is unbounded or completely unrestricted;
rather, all of the ruler’s objectives during a crisis—the affordance of lawmaking, brevity, and resolve—must be
aimed at preserving the state. According to Harrington (1992), “the ruler shall have no power to do anything that
tends not to his proper end and institution” (pp. 1234-1241). Clearly, during an emergency a ruler is bound by his

own noble causes and the proper end of his pursuit, which must be the preservation of the state. Harrington’s
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statement is ideal and noble, for it is not difficult to conceive a situation in which a ruler claims that he is using his
extended powers to preserve the state, when in fact the truth of his motives may be less altruistic. Harrington
likely envisioned rulers more Platonic in nature than the corrupt contemporaries of the 20th century.

Jean-Jacques Rousseau, another enlightened social contract theorist, provided interesting insight into the
reasons for and limitations on executive emergency powers. Rousseau’s masterpiece, The Social Contract,
outlines a very strong defense of the necessity of communal interest for the health of a state. According to
Rousseau, people are willing to accept minor restraints on their liberty in return for protection, stability, and the
ability to live relatively freely. In this sense, the primacy of the community enables individuals in that community
to pursue and maintain their interests by freeing them from the continual threat of mob rule. Because Rousseau
greatly emphasized the need for communal interest as well as the state’s role in providing protection and stability
for its people, that he favored broad executive emergency powers is not surprising.

Rousseau also supported the need for temporary suspension of normal democratic processes of government
in times of emergency. He suggested that the suspension of normal democratic processes is the consequence of
“the inflexibility of the laws, which prevents them from adapting themselves to circumstances” (p. 1235). Thus,
because the laws are not flexible enough to handle a sudden crisis, Rousseau (1992) proposed that “in certain
cases, the normal democratic processes and laws may be rendered disastrous” (pp. 1153-1154). He went further
still, stating that the emergency powers must rest with the executive because pursuing the normal democratic
processes and law “may at a time of crisis, bring about the ruin of the State” (Rousseau, 1992, pp. 1155-1156)

As a consequence of this inflexibility of the laws and normal democratic processes, according to Rousseau
(1992), “it is wrong therefore to wish to make political institutions so strong as to render it impossible to suspend
their operation” (pp. 1153-1154). By endowing the executive with expanded authority during an emergency, the
state can overcome these inflexibilities. Therefore, Rousseau (1992) suggested that, when the crisis is so
abnormal, unusual, and relentless, the only way to overcome the crisis “is to nominate a supreme ruler” (p. 1155)
who “shall silence all the laws and suspend for a moment the sovereign authority” (p. 1157).

Although Rousseau argued for suspending normal democratic processes and the need for a supreme ruler in
crisis, he nevertheless claimed that there needed to be boundaries on the executive’s emergency powers. For him,
the primary reason for suspending normal democratic processes is to ensure “the State will not perish” (Rousseau,
1992, pp. 1153-1154, 1157). He did not suggest that suspending the normal processes of the institutions is
equivalent to abolishing them: “the suspension of the legislative authority is in no sense its abolition” (Rousseau,
1992, p. 1157). Even though the executive has more authority and has suspended the legislative process, this does
not mean he rules supreme over it. In other words, just because he has “silenced the legislature does not mean he
can make it speak”, and just because he dominates it does not mean “he represents it”. The executive can do
whatever it takes to confront the emergency, but this does not mean he has the authority to make laws (Rousseau,
1992). According to Rousseau, only the legislature can make laws, even during an emergency.

Rousseau did not fear that an executive would abuse an emergency dictatorship. Unlike Locke, he thought
“indiscreet use” would cheapen the executive (Rousseau, 1992, p. 1156). Therefore, if the executive abused his
powers, over time this would de-legitimate the executive, and as a result, the state would regress back to normal
processes. Recalling that Rousseau identified the greatest weakness in any state as any particular interests of

individual citizens over the general will of the citizenry, I conjecture that if an executive were to go beyond the
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legitimate scope of power, this would constitute such particular interests. Based on Rousseau’s logic, then, if a
ruler usurps power, he would do so only for his own gain, which would counter the general will of the citizenry.
Because the general will of the citizenry rather than an individual or particular interest is the true source of power,
rulers bound by the general will would absolutely restrain themselves after the crisis. Rulers, who usurp power
and, therefore, act indifferently toward the general will, invalidate the citizenry’s obligation to abide by the larger
social contract. Consequently, with this in mind, the citizenry should revolt against a ruler usurping power
following a crisis. Finally, this ruler, if he abuses power, would be betraying the citizenry; therefore, if he is a just
ruler, he should restrain himself.

More specifically, Rousseau theorized that prescribed duration should bind the executive, and this would
likely avoid perpetuation of the dictatorship. He concluded by citing historical lessons learned from Ancient
Rome. Therefore, and in corroboration with the earlier discussion of the Roman model regarding executive
emergency powers, thinkers, like Rousseau, based their theories on Roman experience, recalling that although
Rome had tyrannical rulers, these rulers were permanent. In fact, Rousseau (1992) claimed, “Roman dictators
held office for only six months; most of them abdicated before their time was up” (pp. 1153-1154). He further
stated that the “dictator had only time to provide against the need that had caused him to be chosen; he had none
to think of further projects” (p. 1155).

In summary, then, Rousseau suggested that: (1) a dictator is necessary during an emergency; (2) suspending
the normal institutions does not render the institutions servile to the dictator; (3) the dictator cannot create new
laws; (4) the dictator’s rule is to be fixed, and it will be held for a short period of time; and (5) the dictator will not
abuse his new powers. Rousseau’s claims regarding executive emergency powers, in comparison to Locke’s,
suggest one significant difference: Rousseau was unwilling to rely on an “appeal to Heaven” to restrain executive
authority, whereas in Locke’s conception only Heaven can control or deter the executive from forever ruling as a
dictator.

Montesquieu delineated two types of existing governmental power: the sovereign and the administrative.
The administrative powers are those with legislative, executive, and judiciary branches. He suggested that these
institutions should be separate from and dependent on each other so that the influence of any one power could not
exceed that of the other two, either singly or in combination. However, because an emergency would strain this
balance of powers, Montesquieu suggested that in times of unparalleled strife, extraordinary measures may be
necessary in order to confront the problem. He stated, “There is an exception to this rule, when the constitution is
such as to have immediate need of a magistrate invested with extraordinary power” (Montesquieu, 1992, pp.
834-836). This power would be extended only during a time of emergency, akin to ancient Roman dictatorships.
As with other Renaissance thinkers, such as Rousseau and Machiavelli, Montesquieu drew much of his
interpretation and defense of executive emergency powers from the Roman model.

Furthermore, Montesquieu asserted that the dictator would be limited to a short duration but would
have unlimited powers. He wrote, “It was necessary that a magistracy of this kind should be exercised with lustre
and pomp, the business being to intimidate, and not to punish, the multitude” (Montesquieu, 1992, p. 1152).
Finally, he summarized, “it was also proper that the dictator should be created only for some particular affair,
and for this only should have an unlimited authority, as he was always created upon some sudden emergency”
(p. 836).
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John Stuart Mill wrote that during a great emergency a temporary dictatorship may be necessary. Although
Mill, often considered an ardent defender of representative democracy, is an unlikely theorist to support the
notion of executive emergency powers—perhaps due to his pragmatic, realistic approach to theory—he did state,
“I am far from condemning, in cases of extreme necessity, the assumption of absolute power in the form of a
temporary dictatorship” (Mill, 1950, pp. 274, 277-278). He acknowledged that the magnitude of emergency may
be too great for the constitutional state to handle without enabling an absolute power source to resolve the crisis.
Therefore, Mill explained, war may bring forth an absolute ruler and expose the inherent limitations and a fatal
defect in a system of constitutional democracy. Further, he even seemed to indicate support for granting “absolute
power” to a dictator during a time of emergency, but only because the democratic state is inherently flawed in that

it is unable to resolve the emergency at hand without a supreme ruler.

Twentieth-Century Thinkers

Frederick Watkins (1939), while studying the Weimer experience and crisis government, suggested that
emergency powers are constructed to preserve the established institutions from “the danger of permanent injury
in a period of temporary emergency” (pp. 125-135). He stated that “the dictatorship serves to protect established
institutions from the danger of permanent injury in a period of temporary emergency, and is followed by a prompt
return to the previous forms of political life” (p. 124). He suggested, then, that “I can see no reason why
absolutism should not be used as a means for the defense of liberal institutions” (pp. 124-125).

Furthermore, Watkins outlined two key elements of the problem of emergency governance: (1) increasing
administrative powers of the executive while simultaneously; and (2) imposing limitations on that power. He
rejected the idea that legislative checks on the exercise of executive emergency powers would be an effective
method of imposing limitations because “it is clearly unrealistic to rely on the government controlled majority in
the legislature to exercise effective supervision over that same government in its use of emergency powers”
(Watkins, 1939, pp. 125-135).

In addition, he suggested that the “delay inherent in judicial proceedings” would limit the court’s ability to
respond to a crisis appropriately. Therefore, Watkins argued, the dictatorship and broad use of emergency powers
should rest with the executive. However, he did place conditions and limitations on this leader: (1) “the period of
dictatorship must be relatively short”; (2) “Dictatorship should always be strictly legitimate in character”; and (3)
“final authority to determine the need for dictatorship in any given case must never rest with the dictator himself”
(Watkins, 1939, p. 125). In conclusion, Watkins (1939) thoroughly warned that the objective of an emergency
executive—or as he termed it, constitutional dictator—should be “strict political conservatism” (p. 126), staying
within the boundaries of the law as the constitution proscribed for creating an emergency dictator.

Carl Friedrich (1940) agreed with Watkins’s main points for creating a constitutional dictatorship. He
acknowledged that during a period of emergency the difficulty lies in being able to cope with the doctrine of
separation of powers (which, although it creates balance in government, it also causes delays in governmental
processes) while likewise understanding the necessity to deal with the emergency swiftly and appropriately. He
suggested that the greatest challenge during the emergency is “to cope with the situations of unprecedented
magnitude and gravity” (p. 340). He averred, “there must be a broad grant of powers, subject to equally strong

limitations as to who shall exercise such powers, when, for how long, and to what end” (pp. 338-358).
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To summarize Friedrich’s main points supporting the creation of a constitutional dictator, he stated that:

(1) the dictator must be derived from constitutional means and, therefore, legitimate; (2) he must not be able to
determine his own emergency powers; (3) the emergency powers must be exercised under a strict time limitation; and (4)
the objective of emergency action must be the defense of the constitutional order. (Friedrich, 1940, pp. 343-347)

Friedrich conceded that there are very few if any true institutional safeguards to prevent the constitutional
democracy from completely degrading into a dictatorship following or during the emergency. Although it may
seem that Friedrich feared a complete devolution of the constitutional state during an emergency, he did offer one
solution to prevent out-of-control tyranny: the role of the courts during and after the crisis. Friedrich (1950) stated,
“the courts, even though helpless in the face of a real emergency, may play to restrict the use of emergency
powers to legitimate ends” (p. 575). He went on to state that the courts may “act as a sort of keeper of the
President’s and the people’s conscience” (pp. 573-584).

Probably the most influential contribution on the matter of executive emergency power in modern
democracies is Clinton Rossiter. In his classic Constitutional Dictatorship, he explored four distinct case studies,
each a nation that faced major crises in the early to mid-twentieth century as a consequence of world wars. His
study focuses on Great Britain, France, Germany, and the United States. In each he examined the causes in the
political system or, rather, the weaknesses that brought forth a constitutional dictatorship. From this examination,
he concluded that in modern Western democracies the inherent weakness or flaw in the system is government’s
structural inabilities to deal with crises without resorting to unusual consequences.

Rossiter offered 11 distinct claims associated to the conditions of success for a constitutional dictatorship.
To begin, he argued that a government should not initiate a general regime or particular institution of
constitutional dictatorship unless, of course, it is absolutely necessary. He conceded that the only reason for
executive emergency powers is to preserve the state and its constitutional order. With this claim Rossiter appears
to rely on the Lockean and Rousseauean concept of executive emergency power, which states emergency power
ought to be used only in times of great and unprecedented emergency. Most important, he indicated that a
constitutional dictator should never have the ability to expand his own authority during a time of emergency.
Therefore, Rossiter (1948) suggested that the decision to institute the dictatorship should never be in the hands of
the man or men who will constitute the dictatorship.

With regard to the use of the emergency powers, Rossiter maintained that the powers and all adjustments in
the organization of government should be directed in pursuit of constitutional or legal requirements. For Rossiter,
the suspension of normal democratic practices, although he grants that this may become necessary, still must be
carried out in a way that does not disregard the constitution. In addition, he asserted that no dictatorial institution
should be adopted, “no right invaded, no regular procedure altered any more than is absolutely necessary for the
conquest of the particular crisis” (Rossiter, 1948, pp. 554-565). Therefore, Rossiter argued that the only purpose
for expanding executive emergency powers is to ward off the crisis that brought about the rise in executive
authority in the first place. The rights of the citizenry should not be disregarded even during an emergency.

Furthermore, according to Rossiter (1948), the term of the dictatorship should be limited: “the measures
adopted in the prosecution of a constitutional dictatorship should never be permanent in character or effect” (pp.

285-305). In so doing, he averred that the decision to terminate the constitutional dictatorship, like the decision to
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institute it, should never be in the hands of the man or men “who constitute the dictator” (pp. 285-290). Unlike
Rousseau, who argued that the expanded authority of the executive should be clearly defined and limited, or
Locke, who considered the termination of the expanded executive authority to be up to the “heavens”, Rossiter
(1948) did not explore whether a standard amount of time would be allotted to the constitutional dictator. It seems
more likely that Rossiter would concede that the powers granted during the emergency would be terminated after
the crisis had ended, as he stated that “no constitutional dictatorship should extend beyond the termination of the
crisis for which it was instituted” (Rossiter, 1948, p. 78). In so doing, the “termination of the crisis must be
followed by as complete a return to as possible to the political and governmental conditions existing prior to the
initiation of the constitutional dictatorship” (Rossiter, 1948, p. 135).

Moreover, Rossiter (1948) also maintained that during a crisis the citizenry is not powerless; rather, they
will have power because the dictatorship should be “carried on by person’s representative of every part of the
citizenry instead in the defense of the existing constitutional order” (p. 136). Therefore, the will of the people is
still explicit even during a period when there are enormous pressures against constitutionalism. In fact, Rossiter
(1948) clearly stated that “ultimate responsibility should be maintained for every action taken under a
constitutional dictatorship” (p. 247). Thus, even though the executive may have unprecedented powers, this does
not afford him the right to be irresponsible.

In a departure from Watkins’s argument regarding the oversight of expanded executive emergency powers,
Rossiter accorded to the legislature greater latitude in the oversight of the executive’s exercise of emergency
powers. According to him, the legislature should have the final responsibility for declaring when an emergency is
over. However, this immediately prompts certain questions: What would happen if the legislature and the
executive were of the same party? Would such an occurrence afford the executive more time and latitude during
and after the emergency? Conversely, if the government was divided, would the crisis be terminated sooner or
later? Rossiter did not address any of the aforementioned questions, though he did place great faith in the
investigative legislative committees to maintain boundaries for executive power during an emergency.

Finally, Rossiter (1948) presented a lesser role for the judiciary during and after a crisis, arguing that
“because the court is a reactionary institution, its role in the political process will be delayed, rendering it an
impotent overseer and interpreter of the war powers” (p. 301) Therefore, the Court’s ability to be a check on

executive emergency power, at least during the crisis, would be restrained.

Twenty-First Century Thinkers

Further contemporary writing, such as Adler, Ackerman, Cronin, Pfiffner and Matheson (Adler, 2010;
Matheson, 2009; Pfiffner 2008) argued that executive emergency power is needed in a liberal democracy to
preserve the state, whereby presidents have broad power, during crisis. They argue however, that such power is
not unbounded, unlimited, or unilateral. Rather, these scholars generate a basic formula, construed from early
American writers that presidents may use emergency power in extraordinary times, with the understanding that
while presidents use their extraordinary power they are constrained by the rule of law and the following metrics
must be maintained:

* the use of power is in consultation with Congress;

* the power is exercised with restraint and prudence;
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* the use of power is undertaken with “explicit” understanding that such actions are extraordinary and subject
to congressional and judicial oversight.

Contemporary thinking on the theory of executive emergency power is confined not to a discussion about
whether an executive constitutionally, or should have extraordinary power, rather than Congress, but is focused
on a debate over whether or not executives may use their extraordinary power without any congressional, of
judicial oversight. Thereby, the main debate in contemporary writing on executive emergency power is whether
or not an executive may act unilaterally while exercising his power, or is he constrained by other institutions

requiring consultation, or physical restraints on his power?

Analysis of the Theory of Executive Emergency Power

To restate, I organize the theorists’ thoughts on executive emergency power with the intent of organizing the
theorists’ conceptualizations of executive emergency power. I do this by categorizing them by constitutional
schemas, which demonstrates the theorists’ reasons, justifications, and limitations for executives exercising
emergency power. The task and means of synthesizing, gathering, and reporting on a concise, coherent summary
of intellectual thoughts spanning millennia is both intellectually and physically labor intensive. The theorists all
agree that executive emergency power is an extraordinary power used solely to preserve and protect the state
from grave injury or harm in the light of exceptional circumstances.

In the following summary, I will review the theorists’ major contributions around the following key points
regarding executive emergency power: the constitutional schema authorizing executive emergency power, the
resetting of executive emergency power after a crisis, and limitations on executive emergency power.

According to evidence presented in this article, the constitutional schema for executive emergency power
could be one that explicitly authorizes executive emergency power with formal written provisions in the
constitution (per Rossiter) or one that is potentially beyond the scope of law, with no written provisions in a
constitution and relying solely on the executive’s prerogative to act according to his own unfettered discretion,
whereby the executive’s prerogative determines whether to declare an emergency and determines how to exercise
emergency power to combat that crisis (per Locke). Formally, we may think of the differences among the
schemas, in light of crisis, as one of the following two approaches to exercising executive emergency power:

1. An unfettered, unlimited prerogative, whereby executive prerogative determines how an executive
exercises emergency power, with no legal provision guiding his decisions to act (per Locke).

2. Explicitly written constitutional provisions, in which the executive’s authorization to exercise emergency
power is provided for through express rules for the use of that power and is not based on prerogative power (per
Machiavelli and Rossiter).

Therefore, a major difference among the theorists concerns the formal constitutional schema that provides

for the creation and limitation on executive emergency power.

Theorists Supporting the Constitutional Model to Executive Emergency Power

This model seeks to control or limit the executive prerogative by creating written rules authorizing how and
when to exercise executive emergency powers. The theorists—Machiavelli, Aristotle, Rousseau, Friedrich,
Rossiter, and Watkins—all agree that explicit provisions should exist in a constitution to authorize the expansion

of executive power during a crisis, such as the creation of a constitutional dictator, or rather, a person who is
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constitutionally authorized to exercise emergency power. The theorists outline the following provisions as
possible additions to a constitution, authorizing the creation of a constitutional dictator:

1. The legislature will appoint the dictator.

2. The legislature will declare the emergency.

3. The legislature will establish the dictator’s powers to combat the crisis.

4. The legislature will establish how long the dictator will have to combat the crisis, thus placing a clear
duration of time in which the emergency powers will be in effect.

5. The legislature will declare when the emergency is over (Rossiter, 1948; Watkins, 1939; Friedrich, 1940).

Thus, the theorists’ previously mentioned provisions (not exact in language), in light of emergency, would
authorize a constitutional dictatorship, which is an expansion of power to combat the crisis whereby the

constitutional provisions also limit the power to the specific provisions enumerated.

Theorists Supporting the Unfettered Executive Prerogative Model

Locke, Plato, Harrington, Hobbes, and Mill suggest that no formal constitutional schema or provision
should exist authorizing the exercise of executive power during crisis; instead, they argue that during crisis the
executive should have full latitude to act according to his own prerogative, which may or may not be in accordance
with the written law. These theorists never define precisely their meaning of the word prerogative—there lack to
define prerogative leaves the courts today to determine whether or not prerogative power has any boundaries or
limitations. Further, these theorists agree that the reasons an executive should exercise emergency power
according to his own prerogative are because:

* the law cannot foresee the magnitude of any crisis, thus the actions necessary to combat the crisis cannot be
prescribed;

¢ the legislature is too cumbersome, too delayed to act swiftly enough to determine how to combat the crisis;

* the courts are passive institutions, therefore they cannot adjudicate until well after the events have happened;
and

¢ the executive will declare emergency and will do whatever is necessary to combat the crisis (Locke, 1992a;
Mill, 1950; Hobbes, 1992).

Therefore, these previous claims support the theorists who urged an unfettered, or unlimited, executive
prerogative that would not establish any formal constitutional provision(s) limiting the executive’s authority to
exercise emergency power during a crisis.

Finally, regarding the matter of whether to reset the executive emergency powers following an emergency,
there is no variation among the theorists. They all agree that executives must relinquish emergency powers when

the crisis is over.

Conclusion

In conclusion, the findings in this article confirm a general philosophical consistency throughout classical,
Renaissance, and twentieth-century periods regarding executive emergency powers. That is, scholars agree that
executives alone will have emergency power during a crisis to preserve and protect the state. Thus, the debate
among the theorists is not whether to expand power during crisis or who will be authorized to use the

power—they all agree on this—but rather focuses on the presence or lack thereof of checks or limitations, which
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would be specific, written, legal provisions on the executive emergency power. Therefore, when analyzing the
theorists, one must determine which constitutional schema the theorists advocate for handling emergencies, the
prerogative model or the constitutional dictator model. As stated previously, Locke, Harrington, Plato, and Mill
argued for a prerogative model of executive emergency power, whereas Machiavelli, Aristotle, Rousseau,
Watkins, Friedrich, and Rossiter asserted that even during a crisis the law is absolutely necessary, thereby
favoring the creation of a constitutional dictator in whom constitutional provisions would authorize the exercise
of emergency power while at the same time limiting his emergency power.

This research should make us stop and think about serious implications: executives’ may violate the law,
civil liberties will be limited, and executives’ alone decide what the power is and how to use it. All three of these
previous statements do not support the general tenets of democratic republicanism, in particular, checks and
balances, separated powers and over sight. Therefore, one may construe from this research that in times of crisis
expect executives to appear and to act more like a king, dictator, or tyrant, rather than a noble peace maker.
Further, clearly in crisis because republics will favor extraordinary centralized power expect liberty to be vastly
constrained, and violated. Also consider that the law in time of crisis may become meaningless, even an impediment
to defeating the crisis, therefore during crisis we must be much more skeptical of the use of power. If we do not
focus on the expansion of power, during a crisis, then we may in fact enable a ruler to turn a crisis into his own
power seeking strategy. History is clearly riddled with examples of rulers using emergency to gain power and never
to return it, until after they have been disposed of their rule. Crisis is the perfect foundation to turn a republic into
a dictatorship; we must be more then weary, we must be hyper vigilant of executive behavior in time of crisis.

Finally, when glancing back at the theoretical contributions to the issue of executive emergency power,
clearly the thinkers build on each other’s theories on executive emergency powers to either: (a) support earlier
tenets, or (b) expand on the tenets already provided, particularly that regarding the creation of clearer checks on
the expansion of executive emergency power (i.e., whether to create a constitutional dictator). The chronological
evidence is not coincidental; it demonstrates a theoretical process that encouraged classical, Renaissance, and
contemporary thinkers to reinforce and establish the natural necessities of executive emergency powers: the
preservation and protection of the state. Preserving the state may mean violating the law, absolutely. If power
corrupts absolutely, then we should be very mindful of rulers during crisis because they have extraordinary

power.
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